INTRODUCTION
Services of General Economic Interest (SGEI) are in the middle of a clash between the antagonistic interests of competition versus welfare and social goals. Over the years the issue has gained prominence and moved to the very centre stage of a Europe-wide legal and political debate on the State's role in the market economy. Of course the Services in question are only one of the multitude of strands that shape the debate over the junction between European economic law and the social goals Member States may pursue.
The point of departure would be the establishment of roughly common terminology, or a conceptual framework to continue with analysis of the issue at hand. Indeed, a cohesive system of legal definitions is of key importance; as Ulla Neergaard pointed out, 'legal consequences may vary severely depending on which legal concept a given activity will be categorized as'. 1 At the same time, the terminology found in various documents adopted by the European Commission is often vague. Of course the very concept of Services of General Economic Interest has its origins in Article 106(2) of the Treaty on the Functioning of the European Union (TFEU) and it lies in the field of EU Competition Law. 2 However, other concepts such as 'public service compensation' or 'State aid' also play an essential role in the legal environment of the services discussed. Hence it is necessary to embrace a larger view than one just limited to competition law to analyse the evolution of the role that Services of General Economic Interest play in the European Union. 
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with the concept of service public. 11 It is clear, however, that that there are significant differences in the forms of organisation of public services between Member States; that said, on a certain level of generality some common features can be identified 12 . These are; that the provision of public services is subject to the control of public authorities, and that the regulator has specific tools for intervention. 13 It must be noted that the Commission consistently avoids making reference to any of the national concepts of these services. 14 The communautaire term Services of General Economic Interest emphasises the independence of EU Law, which cannot be interpreted with reference to existing national preconceptions. 15 Based on the wording of the provision, Article 106(2) TFEU applies to certain 'undertakings'. The ECJ in its landmark ruling in the Höfner case, which gave birth to a common understanding of the term in question, defines an undertaking as 'every entity engaged in an economic activity, regardless of the legal status of the entity and the way in which it is financed'. 16 As such, entities do not have to be incorporated under company law or take any other legally recognised form to be deemed an undertaking. 17 This formula, which is repeated in the jurisprudence as well as the Commission's decisions, indicates that both the scope and criteria of the discussed concept must be oriented towards the raison d'être of competition law.
18 Therefore, questions of ownership are of no importance.
19 Both private and public entities qualified as 'undertakings' are subject to competition regulations in the same manner. 20 Consequently, the functional concept of an undertaking means that associations of undertakings, regardless of the legal status of their organizational structure, can also be regarded as 'undertakings' for the purposes of competition law. 21 The decisive aspect is whether an association of the entities in question has as its purpose defining and furthering the economic interests of its members. 22 Such an association does not have to be entrepreneurially active itself, as the activities of grouped entities are the decisive factor.
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For Article 106(2) TFEU to apply the entity in question must thus carry out economic activity. As per ECJ case law any activity consisting in offering goods and services on a given market is an economic activity.
24
Pursuit of profit is not essential. 25 Whether an entity could be considered an undertaking should be determined on a case-to-case basis, taking into account the circumstances specific to a given situation. 26 Therefore, services provided as part of the prerogatives of the State, such as internal security or justice, are not economic activities and thus are outside the scope of Article 106(2) TFEU.
27
Leonor Moral Soriano correctly pointed to the 'dual nature that Services of General Economic Interest have. On the one hand, they have an economic nature, for they are (…) market services; on the other, they have an implicit non-market nature, for they are provided in the general interest'. 
II. SGEI AMONG SHARED VALUES OF THE EUROPEAN UNION
Article 14 TFEU places Services of General Economic Interest among the 'shared values of the Union' and underlines 'their role in promoting social and territorial cohesion'. Furthermore, the Charter of Fundamental Rights includes in Article 36 a provision which recognises access to a given service in promoting 'the social and territorial cohesion of the Union'. 37 Even before the adoption of these provisions an extensive but rather erratic case law had come into existence on Article 106(2) TFEU. 38 The landmark Corbeau case that gave birth to the existing interpretation of Article 106 (2) TFEU was heard before Article 14 TFEU entered into force. The role played by Article 14 TFEU has been and still is the subject of a legal debate. Admittedly, the provision contains only a compromise formulation which adds nothing to the content of Article 106(2) TFEU, and in particular cannot be used as a counterbalance to this provision. 40 This line of reasoning was followed by Leigh Hancher, who expressed the opinion that Article 14 TFEU does not represent an amendment to Article 106 TFEU. 41 The author further explained that 'It will however be open for a Member State to justify a particular restriction as being necessary to promote social and territorial cohesion (…). The promotion of such cohesion was however, implicitly recognized in Almelo and in Corbeau'. 42 According to this interpretation Article 14 TFEU is no more than political window-dressing, changing nothing of substance.
d'assurances (FFSA), Union des sociétés étrangères d'assurances (USEA), Groupe des assurances mutuelles agricoles (Groupama), Fédération nationale des syndicats d'agents généraux d'assurances (FNSAGA), Fédération française des courtiers d'assurances et de réassurances (FCA) and Bureau international des producteurs d'assurances et de réassurances (BIPAR) v Commission of the European Communities
Malcolm Ross, analysing the wording of the provision, stated that it appeared to be 'a triumph for ambiguous drafting and diplomacy insofar as it appears to support any interpretation along a spectrum running from defensive protection by Member States of their existing national public sector influence to the creation of a new communautaire concept of public service capable of horizontal application throughout Community law and policy'. 43 On the other hand, the fact that Article 14 TFEU is placed in the Treaty among the fundamental principles of the EU means that it cannot be dismissed as an insignificant side-show. 44 In this context Advocate General Jacobs expressed the opinion that 'Services of General Economic Interest have a special importance in the Community, as is now emphasised by Article 16 EC' [now Article 14 TFEU]. 45 Despite the lack of a direct effect Article 14 TFEU represents a significant step in the concretising of non-economic concerns in both the psyche and legal hierarchy of the European Union. 46 While leaving Article 106(2) TFEU and its acquis intact Article 14 TFEU provides a guidance mechanism for future interpretation of competition rules, as Alison Jones and Brenda Sufrin stated that this provision 'could be interpreted as simply giving Member States and entrusted undertaking more ammunition for justifying' privileges for SGEI operators'. 47 The authors further state that Article 14 TFEU is 'sending a message to the Court to continue on its present patch' regarding interpretation of Article 106(2) TFEU. 48 Article 14 TFEU emphasizes the place of Services of General Economic Interest among the shared values of the EU since they are essential for ensuring social and territorial cohesion and for the competitiveness of the European economy, and thus reflects a positive rather than derogatory [1997 
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The Protocol on Services of General Interest serves as another example of the constitutionalisation process. However, one must take into account that protocols can only be used as a means to interpret the law. It may nevertheless serve as circumstantial evidence to prove a point. Especially when, as in this case, protocol reflects to a large extent recent developments in jurisprudence as well as in secondary law 54 . As Hans W Micklitz correctly pointed out, the services in question 'upgraded from a mere defence in Article 106(2) TFEU' to a fundamental value shared by the whole Union. 55 This elevated the status of the SGEI concept from the competition policy level to the constitutional one. The focus of Services of General Economic Interest has thus shifted from economic considerations into promoting the needs of consumers, taking into account the geographical, cultural and social diversity of the Union 56 . 
III. DEROGATION OF THE TREATY RULES
Article 106(2) TFEU is the instrument provided by the Treaty to strike a happy medium between market integration and economic efficiency objectives on the one hand, and equity objectives identified on national level on the other. 57 Since the creation of the EC Treaty Article 106(2) TFEU has been the central provision regulating the operations of Services of General Economic Interest. The article in question allows deviations from the Treaty so far as are necessary in order to fulfil the particular general interest tasks assigned to undertakings.
Hence, the key question is if Article 106(2) is directly applicable. At first the ECJ denied its direct applicability. 58 However, in its Ahmed Saeed and ERT ruling the Court implicitly recognized the direct applicability of the aforementioned provision, and finally in the INAIL case also did it explicitly. 59 In this respect the ECJ dos not distinguish between sentences 1 and 2, and treats Article 106(2) TFEU as a directly applicable provision.
60
The derogation encapsulated in Article 106(2) TFEU, as with any exception, must be interpreted strictly. 61 It goes without saying that the mere invocation of the provision in question does not necessarily mean that the derogation will be applied.
62 This is only possible if all the conditions set out in the provision are fulfilled. 63 The first condition is that the service in question must have been 'entrusted' by the State. 64 The second is that the restriction must be proportionate, and the third condition states that the interests of the Community (Union) must be respected. 65 The application of the condition of proportionality has raised difficult questions especially when 57 
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deciding on the compatibility of special or exclusive rights for operators entrusted with the provision of SGEI. 66 As mentioned above, Article 106(2) TFEU is an exception, thus it can only be applied to a case if it is invoked by the Member State undertaking entrusted with a SGEI mission. 67 Neither the Commission nor the ECJ is bound to apply this provision ex officio. 68 The rule of thumb is that the Member State would have to prove that tasks of general interest have been entrusted to the undertaking and that the measure concerned was necessary and proportional. 69 It is often reported that ECJ has interpreted the conditions justifying deviation from Treaty rules under Article 106(2) TFEU in a very restrictive way. 70 However, the requirements of the jurisprudence for such a justification have been loosened since the mid-90's. Initially this applied to only those restrictions which are 'indispensable' in order to achieve a goal of general interest which are adduced. 71 This line of reasoning was further supplemented by the ECJ in its ruling in the BRT Sabam case, in which the Court stated that when faced with a particular measure in question what must be asked is whether or not other less restrictive measure exists by which this end could be achieved. 72 As a result of this rigid approach Article 106(2) TFEU has rarely been found to apply. 73 This approach has been modified, as in the Corbeau case the ECJ elaborated the notion of 'conditions of economic equilibrium' and 'economically acceptable conditions' under which the entrusted undertaking should perform its public mission task. 74 According to the new, more flexible approach an undertaking entrusted with the operation of Services of General Economic Interest could be a subject of derogation under Article 106(2) 2 TFEU when normal competition rules 'obstruct' the performance, in law or in fact, of the particular tasks assigned to it 75 . In a number of cases that followed the ECJ accepted that an SGEI provider could be granted with special or exclusive rights only if normal market forces would 'threaten' its operations being performed under economically acceptable conditions. 76 However, in the Air Inter case the Court returned to a stringent interpretation of the proportionality test, stating that granting exclusive rights is illegal as there are less restrictive means available to achieve goals of general interest. 77 This apparent inconsistency can be explained by taking into account the traditional or newly-created character of a given SGEI and the presence or lack of EU secondary legislation in that sector. 78 Nevertheless, the new, more lenient approach could be attributed to Article 14 TFEU. In other words, the Court recognises the value of public services independently of their economic viability; as Malcolm Ross pointed out, 'it clearly indicated that the availability of the derogation was to be measured by a balancing exercise based upon competing priorities rather than inhibiting that choice by insisting upon narrow economic tests to be satisfied before the normal market rules can be disapplied'. 79 In other words, the role of Article 106(2) is shifting from a mere shield against other Treaty rules to a full-fledged legal instrument for maintaining the social dimension in the economy.
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IV. SGEI AND STATE AID
In recent years the rules regarding State aid have moved to the centre of the Europe-wide regulatory debate over defining and regulating Services of General Economic Interest. 81 State resources used for financing noneconomic activities are beyond the scope of EU competition and State aid law. When a State finances activities of an economic nature, direct finance or other benefits may be State aid subject to Commission approval and oversight. 82 The Treaty does not define State aid, but case law requires a given measure to meet five conditions: it must be attributable to a State, 83 it must 2011]
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involve the transfer of national resources, 84 it should constitute an economic advantage that the undertaking would not have received in normal market conditions, 85 it must be selective, i.e. favour only certain undertakings, 86 and finally it must have real or potential effect on competition and trade between Member States. 87 The question of whether payment for Services of General Economic Interest can amount to state aid has produced extensive debate in the Commission and ECJ. The issue arises due to the broad definition given to the concept of state aid by the Commission and ECJ, and focuses on the effect of a measure rather than by reference to its causes or aims. 88 Competing views have become known as the 'compensation approach', under which such measures are not regarded as State aid provided that they do not exceed the appropriate remuneration for the costs of the service in question, and the 'State aid approach' under which such measures should constitute State aid. 89 Wroclaw 2 In FFSA and SIC cases the Court stated that financial compensation for SGEI operators must be qualified as State aid even if it can be held to be a benefit from the exception laid down in Article 106(2) TFEU. 90 According to the Court, the notion of State aid is purely objective and does not require consideration of the reasons why the financial aid is granted by the State. Thus the fact that aid is granted to compensate public service obligations is not relevant at the stage of evaluating the merits of the case. 91 This approach entails a number of procedural obligations for the Member States; existing aid must be monitored by the Commission and new aid cannot be implemented until it has been reported and approved by the Commission. 92 This approach did not survive for long. In the ADBHU ruling the Court expressed the opinion that transfers representing payments for performance of public service obligations did not amount to an 'advantage' to the undertaking and therefore did not constitute State aid under Article 107(1) TFEU 93 . Similar reasoning can be observed in the Ferring judgment concerning tax levied on wholesale sales of medical products. 94 The tax in question was intended to restore competitive balance between different wholesale distribution channels and to compensate for public service obligations imposed on certain undertakings in this sector. 95 The ECJ, following the opinion of Advocate General Tizzano, took the view that a difference in treatment between undertakings did not automatically imply the existence of an 'advantage' for the purposes of definition of State aid under Article 107(1) TFEU. 96 The proposition to reconcile these two approaches, the so-called 'quid pro quo approach' was presented by Advocate General Jacobs in his opinion in the GEMO case. 97 Jacobs proposed distinguishing between two situations: first, when is possible to see a 'direct and manifest link' between the financing granted by the State and clearly-defined public service obligations imposed to the beneficiary. In this case, the measure in question would not constitute State aid. In the second situation, when there is no such link or the public service obligation is vaguely defined, there would be room for qualification of such a measure as State aid. 98 The groundbreaking Altmark case offered the opportunity to reconcile the different approaches. The ECJ set out four conditions, all of which must be satisfied for a measure not to constitute State aid. The first requirement is that the undertaking must have a clearly-defined public service obligation to 2011]
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discharge. 99 It cannot simply be assumed from the nature of a given service.
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Also, the public service tasks in question must be 'external' to the operator concerned, and thus do not include measures in the interest of the undertaking (such as improvement of employee relations). 101 The ECJ also pointed out that the obligation must be imposed over and above the duties normally incumbent upon the undertaking as provided by relevant sector-specific regulations or collective agreements. 102 Second, the parameters of the basis on which compensation is calculated must be established in advance in a objective and transparent manner, to avoid overcompensation which may confer economic advantage on the recipient operator. 103 In other words, this condition is designed to preclude any abuse of the SGEI concept. 104 Third, the compensation cannot exceed what is necessary to cover all costs incurred in the discharge of the SGEI in question, taking into account the relevant receipts and a reasonable profit for the operator. 105 Finally, when the undertaking which is to discharge public service obligation is not chosen pursuant to a tendering procedure, the level of compensation needed must be determined on the basis of analysis of the costs which 'a typical, well run undertaking' would have incurred in discharging those obligations. 106 According to the ECJ, competitive selection of the entrusted SGEI provider is stated to be desirable by eliminating the suspicion of State aid, although this is not a necessity. 107 In subsequent case law, notably in the BUPA, case the Court adopted a more permissive approach to the Altmark criteria, especially to the second, third and fourth. In that case there was no direct relationship between state measures and costs incurred by the undertakings and no comparison had been made between the costs of potential recipients of State payments and those of a typical, effective operator. 108 The Court admitted that the aid scheme in question could not strictly fulfil the Altmark criteria; it held that the analysed 122 True enough, but the reality of application of the Altmark criteria seems ambiguous.
CONCLUSIONS
This paper attempts to put the development of EU regulation of Services of General Economic Interest within the discussion of competing social and market paradigms. Ever since the Treaties came into existence the possibility of conflict has existed between the powers of Member States to organize markets for SGEI and EU competition rules. Is a more permissive approach for deviation from Treaty rules for undertakings entrusted with providing Services of General Economic Interest together with the apparent change of focus of the European Union's goals enabling a fleshing-out of the skeleton of a new European concept of public services?
Much progress has been made but the final picture is not yet clear. As Malcolm Ross observes, 'The political and legal mandate contained in Article 16 EC [now 14 TFEU] provides a benchmark against which responsibilities of principal actors involved with public services can be ascribed and developed. But there remains a governance challenge since the content of those responsibilities, coalescing around the core solidarity principles which are served and protected by public services, cannot be imposed from "on high" but must be grown from processes, evaluations and co-operative advocates in calls for a horizontal directive'. 123 Taking into account imprecise terminology, the rather blurred objectives of the European Union regarding Services of General Economic Interest as well as the not entirely clear distribution of competences between the EU and Member States and also the differences in legal traditions regarding the services in question between the States in the EU, it seems at the moment a European model of public services does not exist or is at least is in statu nascendi. However, rulings like Corbeau or Altmark as well as secondary legislation harmonising certain sectors alongside the ongoing process of the elevation of the right of access to services in question to the constitutional level has covered significant ground in terms of common rules
